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IN THE UTAH COURT OF APPEALS 
* * * * * * * * * 
PATRICK M. SLOAN, V 
BRIEF OF PETITIONER 
Petitioner, : 
Case No. 900037-CA 
vs. : 
Board of Review of the : Category 6 
Industrial Commission of Utah, 
Respondent. 
* * * * * * * * * 
STATEMENT OF JURISDICTION AND PROCEEDINGS BELOW 
The Utah Court of Appeals has jurisdiction of this Appeal 
pursuant to Utah Code Annotated Sections 35-1-86 and 78-2a-3. 
Petitioner commenced this action on February 21, 1988 by 
filing four (4) separate Applications for Hearing with the Utah 
State Industrial Commission, seeking permanent partial disability 
compensation, temporary total disability compensation, and 
continued medical coverage under the Utah Workers1 Compensation 
Act, Utah Code Annotated, Section 35-1-1 et seq. 
On September 22, 1988, an evidentiary hearing upon 
Petitioner's claims was held before Administrative Law Judge, 
Timothy C. Allen, at which Petitioner was the sole witness. At 
the conclusion of the evidentiary hearing, Judge Allen determined 
that certain medical issues existed concerning Petitioner's 
claims, requiring the appointment of a medical panel pursuant to 
Utah Code Annotated, Section 35-1-77. A medical panel was 
subsequently appointed and issued its report on November 28, 
1988, which report, in essence, denied Petitioner's claims for 
benefits. Written objections to the report of the medical panel 
were filed by Petitioner on December 28, 1988. 
On January 11, 1989, Judge Allen issued his Findings of 
Pact, Conclusions of Law and Order, which adopted the report of 
the medical panel and denied Petitioner's claims for benefits. 
Petitioner filed a Motion for Review and Request for Hearing 
with the Industrial Commission of Utah on February 9, 1989. On 
January 1, 1989, the Commission entered its Order denying Motion 
for Review and Remanding for Further Consideration which, in 
essence, adopted the report of the medical panel and denied 
Petitioner's claims for benefits, with the exception that the 
Commission ordered a remand to the Administrative Law Judge upon 
Petitioner's claim for reimbursement of medical expenses related 
to his December 5, 1985 cervical injury, which issue has not been 
raised on this Appeal. The present Petition for Review is 
from the January 1, 1989 Order of the Industrial Commission, 
which became a final order upon the issuance of a Supplemental 
Order of the Industrial Commission on December 21, 1989. 
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ISSUES PRESENTED FOR REVIEW 
The i s s u e s p r e s e n t e d for rev iew are as f o l l o w s : 
! • Was t h e C o m m i s s i o n ' s f i n d i n g t h a t P e t i t i o n e r ' s 
p r e - e x i s t i n g lumbar d i s a b i l i t y was e q u i v a l e n t t o f i v e p e r c e n t 
(5%) o f t h e w h o l e man a s o f December 7 , 1981 c o n t r a r y t o the 
e v i d e n c e ? 
2 . Was the Commission's f i n d i n g t h a t P e t i t i o n e r ' s 
subsequent work-related i n j u r i e s of August 30, 1983 and July 13 , 
1984 did not c o n s t i t u t e aggravations of h i s p r e - e x i s t i n g lumbar 
condit ion contrary to the evidence? 
3 . Was the Commission's f i n d i n g t h a t P e t i t i o n e r ' s 
August 2 3 , 1984 to March 5, 1985 per iod of temporary t o t a l 
d i s a b i l i t y was not re lated to P e t i t i o n e r ' s July 13, 1984 injury 
contrary to the evidence? 
4. Did the Commission apply the correct l e g a l standard 
in d e t e r m i n i n g whether P e t i t i o n e r ' s s u b s e q u e n t i n j u r i e s 
cons t i tu ted aggravations of h i s p r e - e x i s t i n g condit ion? 
5 . Did t h e Commission err in f a i l i n g t o r e s o l v e t h e 
f a c t u a l i s s u e s in t h i s c a s e in favor of P e t i t i o n e r ? 
STATEMENT OF THE CASE 
T h i s a c t i o n i n v o l v e s P e t i t i o n e r ' s c l a i m s f o r p e r m a n e n t 
p a r t i a l d i s a b i l i t y c o m p e n s a t i o n f o r a p r e - e x i s t i n g lumbar 
d i s a b i l i t y which P e t i t i o n e r had as of December 7 , 1 9 8 1 , on which. 
d a t e P e t i t i o n e r s u f f e r e d a w o r k - r e l a t e d compensable i n j u r y t o h i s 
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c e r v i c a l s p i n e . Such c l a i m s are made p u r s u a n t t o t h e 
t h e n - e x i s t i n g prov is ions of Utah Code Annotated, Sect ion 35-1-69 
("Second In jury Fund" now known as "Employers1 Re insurance 
Fund") . P e t i t i o n e r a l s o c l a i m s temporary t o t a l d i s a b i l i t y 
compensation for the period of August 23, 1984 to March 5, 1985, 
during which time P e t i t i o n e r was t o t a l l y disabled as a r e s u l t of 
repeated work-related aggravations of h i s lumbar sp ine . 
P r i o r to December 7 , 1 9 8 1 , P e t i t i o n e r s u f f e r e d from a 
p r e - e x i s t i n g impairment to h i s lumbar sp ine , the extent of which 
i s at i s sue in t h i s a c t i o n . 
On December 7, 1 9 8 1 , P e t i t i o n e r s u f f e r e d a work-related 
injury t o h i s c e r v i c a l s p i n e . P e t i t i o n e r f i l e d a c l a i m for 
permanent, p a r t i a l d i s a b i l i t y b e n e f i t s which was referred to a 
medical pane l . Following an ev ident iary hearing on h i s c l a i m , 
t h e A d m i n i s t r a t i v e Law J u d g e , Richard J . Sumsion, r e l y i n g 
p r i m a r i l y upon the r e p o r t of the Medical P a n e l , found t h a t 
P e t i t i o n e r had s u f f e r e d a w o r k - r e l a t e d c e r v i c a l spine injury 
equivalent to 12.5% of the whole man on December 7 , 1981 and 
awarded P e t i t i o n e r permanent, p a r t i a l d i s a b i l i t y compensation in 
that amount. Such compensation has been received by P e t i t i o n e r 
and i s not an i s sue in t h i s Appeal. 
In i t s October 25, 1982 report upon P e t i t i o n e r ' s December 7, 
1981 c e r v i c a l injury, the medical panel noted the e x i s t e n c e of 
P e t i t i o n e r ' s p r e - e x i s t i n g lumbar c o n d i t i o n , but provided no 
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rating for such p r e - e x i s t i n g cond i t i on . P e t i t i o n e r made no claim 
for p r e - e x i s t i n g d i s a b i l i t y compensation at that t ime, although 
P e t i t i o n e r did claim that h i s lumbar d i s a b i l i t y was the r e s u l t of 
h i s December 7, 1981 injury . That claim was resolved adversely 
to P e t i t i o n e r by Judge Sumsion, based, inter a l i a , upon the fact 
that P e t i t i o n e r ' s lumbar condit ion p r e - e x i s t e d h i s December 7 , 
1981 injury. 
P e t i t i o n e r s u f f e r e d w o r k - r e l a t e d i n j u r i e s to h i s lumbar 
s p i n e on August 30 , 1983 and Ju ly 1 3 , 1985 . Each of t h e s e 
i n j u r i e s required s u b s t a n t i a l medical t reatment and extended 
absences from work. With respect to the July 13, 1984 i n j u r y . 
P e t i t i o n e r received temporary t o t a l d i s a b i l i t y compensation from 
the Utah S t a t e Insurance Fund (now known and r e f e r r e d t o 
hereinafter as the "Workers1 Compensation Fund"), equivalent to a 
six-week period of temporary t o t a l d i s a b i l i t y . 
On A p r i l 2 1 , 1988 , P e t i t i o n e r f i l e d an a p p l i c a t i o n for 
hear ing with the Utah S t a t e I n d u s t r i a l Commiss ion s e e k i n g 
permanent p a r t i a l d i s a b i l i t y compensat ion for P e t i t i o n e r ' s 
p r e - e x i s t i n g lumbar c o n d i t i o n , and a d d i t i o n a l temporary t o t a l 
d i s a b i l i t y compensation for the period of August 23, 1984 through 
March 5, 1985, in r e l a t i o n to P e t i t i o n e r ' s July 13, 1984 lumbar 
injury. P e t i t i o n e r ' s claim for p r e - e x i s t i n g d i s a b i l i t y b e n e f i t s 
was based upon two (2) a l t e r n a t e or cumula t ive t h e o r i e s of 
r e c o v e r y : F i r s t , P e t i t i o n e r a l l e g e d t h a t h i s p r e - e x i s t i n g 
- 5 -
d i s a b i l i t y , in combination with h i s 12.5% c e r v i c a l impairment of 
December 7, 1981 q u a l i f i e d for compensat ion under the t h e n 
e x i s t i n g " s u b s t a n t i a l l y g r e a t e r " p r o v i s i o n of U.C.A. Sect ion 
3 5 - 1 - 6 9 . In a d d i t i o n , P e t i t i o n e r c l a i m e d e l i g i b i l i t y f o r 
p r e - e x i s t i n g d i s a b i l i t y b e n e f i t s based upon the August 30, 1983 
and/or Ju ly 1 8 , 1984 a g g r a v a t i o n s t o P e t i t i o n e r ' s lumbar 
cond i t i on . 
Fol lowing an ev ident iary hearing before Administrative Law 
Judge , Timothy C. A l l e n , at which P e t i t i o n e r was t h e s o l e 
w i tnes s , a medical panel was convened by the Administrative Law 
Judge for the purpose of rat ing P e t i t i o n e r ' s p r e - e x i s t i n g lumbar 
impairment and de termin ing whether P e t i t i o n e r ' s i n j u r i e s of 
August 30, 1983 and/or July 13 , 1984 cons t i tu ted aggravations to 
P e t i t i o n e r ' s p r e - e x i s t i n g lumbar c o n d i t i o n . 
On November 28, 1988, the Medical Panel issued i t s report , 
which found in summary t h a t : ( i ) P e t i t i o n e r ' s present lumbar 
i m p a i r m e n t i s e q u i v a l e n t t o 25% o f t h e w h o l e man; 
( i i ) P e t i t i o n e r ' s p r e - e x i s t i n g lumbar impairment as of 
December 7 , 1981 was e q u i v a l e n t to 5% of the whole man; and 
( i i i ) P e t i t i o n e r ' s i n j u r i e s of August 30, 1983 and July 13, 1984 
did not c o n s t i t u t e a g g r a v a t i o n s of P e t i t i o n e r ' s p r e - e x i s t i n g 
lumbar c o n d i t i o n . 
On January 11 , 1989 the Administrative Law Judge issued h is 
Findings of Fact , Conclusions of Law and Order, which adopted , 
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over P e t i t i o n e r ' s o b j e c t i o n , the f indings of the Medical Panel 
and denied P e t i t i o n e r ' s claims for compensation on the grounds 
t h a t : ( i ) P e t i t i o n e r ' s p r e - e x i s t i n g lumbar d i s a b i l i t y of 
5% as of December 7, 1981, combined with P e t i t i o n e r ' s c e r v i c a l 
d i s a b i l i t y of 12 .5%, d i d no t s a t i s f y t h e 20% t h r e s h o l d 
r e q u i r e m e n t of t h e " s u b s t a n t i a l l y g r e a t e r " p r o v i s i o n of 
U.C.A. 35-1-69; and ( i i ) P e t i t i o n e r ' s subsequent lumbar i n j u r i e s 
of August 30, 1983 and/or July 13, 1984 did not aggravate h i s 
p r e - e x i s t i n g lumbar c o n d i t i o n . 
On December 21, 1989 the Board of Review of the Industr ia l 
Commission of Utah entered i t s Supplemental Order which affirmed 
t h e d e t e r m i n a t i o n of t h e A d m i n i s t r a t i v e Law Judge on the 
above-referenced i s s u e s . I t i s from t h i s Order that the present 
Appeal i s taken. 
STATEMENT OF FACTS 
1. At a l l times material hereto , P e t i t i o n e r ' s occupat ion 
was that of a plumber. R. 62-64 . 
2 . Prior to December 7, 1981, P e t i t i o n e r suffered from a 
p r e - e x i s t i n g d i s a b i l i t y of h i s lumbar sp ine . The extent of such 
p r e - e x i s t i n g d i s a b i l i t y i s at i s sue in t h i s Appeal. 
3 . On December 7, 1981, P e t i t i o n e r sustained an injury to 
h is c e r v i c a l spine while l i f t i n g a machine at work. In r e l a t i o n 
to such injury, P e t i t i o n e r i n i t i a l l y r e c e i v e d temporary t o t a l 
d i s a b i l i t y compensation for a period of s ix teen (16) weeks and 
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permanent p a r t i a l d i s a b i l i t y benef i t s equivalent to a 12-1/2% 
impairment of the whole man. R. 66-67, 357. 
4 . As a r e s u l t of the i n ju ry to P e t i t i o n e r ' s ce rv ica l 
sp ine of December 7, 1981, P e t i t i o n e r underwent su rge ry on 
December 21, 1981, for excision and fusion of P e t i t i o n e r ' s C5-6 
c e r v i c a l d i s k . Said su rge ry was performed by P e t i t i o n e r ' s 
t r e a t i n g p h y s i c i a n , Rober t H. Lamb, M.D. P e t i t i o n e r was 
d i scharged from S t . Marks H o s p i t a l on December 2 7 , 1 9 8 1 . 
R. 258-264. 
5 . Subsequent to P e t i t i o n e r ' s c e r v i c a l disk surgery of 
December 21 , 1981, Pe t i t i one r experienced s u b s t a n t i a l pa in and 
l i m i t a t i o n of movement in h i s lumbar sp ine a rea . Dr. Lamb's 
off ice no te s of March 16, 1982 c o n s t i t u t e the f i r s t w r i t t e n 
i n d i c a t i o n of symptoms r e l a t i n g to P e t i t i o n e r ' s lumbar spine 
subsequent to P e t i t i o n e r ' s December 7, 1981 in jury . R. 332. 
6 . On March 17, 1982 Gary L. Halverson, M.D. prepared a 
medical repor t on P e t i t i o n e r ' s lumbar sp ine c o n d i t i o n , which 
ident i f ied a l a t e r a l protrusion of P e t i t i o n e r ' s L3-4 disk and a 
cen t r a l protrusion of P e t i t i o n e r ' s L4-5 disk "highly suspic ious 
of a c en t r a l hernia t ion with downward ex t rus ion ." R. 333. 
7 . By l e t t e r to Dr. Lamb, d a t e d March 1 7 , 1982 t h e 
Workers ' Compensation Fund denied a l l coverage for treatment 
of P e t i t i o n e r ' s lumbar spine condit ion on the grounds tha t such 
c o n d i t i o n was u n r e l a t e d t o P e t i t i o n e r ' s December 7, 1981 
i ndus t r i a l in jury . R. 335. 
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8. On April 20, 1982, P e t i t i o n e r f i l e d an Application for 
Hearing with the Utah State Industr ia l Commission appealing the 
d e n i a l by t h e Workers C o m p e n s a t i o n Fund of c o v e r a g e for 
P e t i t i o n e r ' s lumbar spine d i s a b i l i t y , and requesting a d d i t i o n a l 
permanent, p a r t i a l d i s a b i l i t y compensat ion for P e t i t i o n e r ' s 
December 7 , 1981 c e r v i c a l s p i n e i n j u r y . H o w e v e r , s a i d 
A p p l i c a t i o n c o n t a i n e d no c l a i m for p r e - e x i s t i n g d i s a b i l i t y 
compensation under Utah Code Annotated S e c t i o n 3 5 - 1 - 6 9 of the 
Utah Workers Compensation Act . R. 336. 
9 . On May 3 , 1982 , John C. Zahni ser , M.D. prepared a 
m e d i c a l r e p o r t on P e t i t i o n e r ' s lumbar s p i n e c o n d i t i o n and 
concluded in part : "It i s my impression that Mr. Sloan's current 
problem i s , indeed, c o n s i s t e n t with a b i l a t e r a l lower extremity 
radiculopathy, r i g h t s i d e d g r e a t e r than l e f t , secondary to a 
central ly-protruded disk at L-4 /5 ." R. 238-239. 
10. On June 4, 1982, P e t i t i o n e r underwent surgery for h i s 
lumbar s p i n e c o n d i t i o n , such surgery c o n s i s t i n g of a lumbar 
laminectomy at L-4 with a b i l a t e r a l foraminotomy at L 3 - 4 , L4-5 
and L5-S1. Such surgery was performed by Dr. Lamb. R. 252-257. 
1 1 . On June 25 , 1982 , P e t i t i o n e r underwent surgery for 
r e p a i r of a dura l l e a k , which occurred fol lowing P e t i t i o n e r ' s 
June 4, 1982 lumbar surgery. R. 344-349. 
1 2 . On September 22, 1982 Nathanial Nord, M.D. and Thomas 
E. Bauman, M.D. were appointed as Medical Panel by Judge Sumsion 
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and reques ted to "Make an impartial evaluat ion of the medical 
aspects of t h i s c a s e . " R. 352. 
1 3 . On October 25 , 1982 s a i d Medical Panel i s s u e d i t s 
Report on the medical i s sues re lated to P e t i t i o n e r ' s A p r i l 20 , 
1982 Applicat ion for Hearing. Such Report found that P e t i t i o n e r 
suffered from a 12.5% permanent, p a r t i a l d i s a b i l i t y of the whole 
man, r e s u l t i n g from h i s December 7, 1981 c e r v i c a l injury . The 
Panel a l so found in part : "The Panel does not f e e l that there i s 
r e a s o n a b l e m e d i c a l p r o b a b i l i t y t h a t l o w - b a c k d i s a b i l i t y 
experienced in March 1982 r e s u l t e d from the December 7 , 1981 
a c c i d e n t d i r e c t l y , p a r t i c u l a r l y tak ing i n t o c o n s i d e r a t i o n a 
three-month period of sedentary a c t i v i t y with no s t r a i n to the 
low back at the operat ive f indings of the June 4, 1982 surgery. 
We a l s o t a k e n o t e of t h e f a c t t h a t t h e p a t i e n t has had 
i n t e r m i t t e n t low-back p a i n s p r i o r to the December 7, 1981 
injury." R. 353-355. 
1 4 . On May 2 , 1983 Judge Sumsion issued his Findings of 
Fact , Conclusions of Law and Order upon P e t i t i o n e r ' s A p r i l 20 , 
1982 A p p l i c a t i o n f o r Hear ing ( h e r e i n a f t e r r e f e r r e d to as 
"Findings dated May 2, 1983") Said Findings found in s u b s t a n t i a l 
accordance with the Report of the Medical Panel that P e t i t i o n e r 
sustained a permanent p a r t i a l d i s a b i l i t y of 12.5% as a r e s u l t of 
h i s December 7, 1981 c e r v i c a l i n j u r y . Judge Sumsion further 
found that P e t i t i o n e r ' s lumbar condi t ion and surgery were not , as 
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a m a t t e r of r e a s o n a b l e m e d i c a l p r o b a b i l i t y , r e l a t e d t o 
P e t i t i o n e r ' s December 7, 1981 injury . In regard to that i s s u e , 
Judge Sumsion found in part : "The Panel a l so noted the fact that 
the p a t i e n t had had i n t e r m i t t e n t low-back pain p r i o r to the 
December 7, 1981." R. 356-360. 
15. In the present a c t i o n , P e t i t i o n e r does not d ispute the 
Commission's p r i o r d e t e r m i n a t i o n s as t o t h e p e r c e n t a g e of 
permanent p a r t i a l d i s a b i l i t y a t t r i b u t a b l e to P e t i t i o n e r ' s 
c e r v i c a l spine injury of December 7, 1981, nor does P e t i t i o n e r 
d i s p u t e the Finding of the Commission as to the absence of 
causat ion between the December 7, 1981 injury and P e t i t i o n e r ' s 
lumbar spine d i s a b i l i t y . In the present a c t i o n , P e t i t i o n e r seeks 
compensation for the degree of h i s p r e - e x i s t i n g lumbar d i s a b i l i t y 
as of December 7, 1981. 
1 6 . On August 30, 1983 P e t i t i o n e r sustained an injury to 
h i s lumbar spine while pu l l ing on some cable at work. On t h a t 
day P e t i t i o n e r was admitted to S t . Marks Hospi ta l . Following a 
period of unsuccessful conservat ive care , P e t i t i o n e r underwent 
surgery on September 7, 1983 for lumbar laminectomy of L3 and 
exc i s ion of the L3-4 lumbar d i s k . A Consultation Record prepared 
by Dennis Thoen, M.D., dated September 1, 1983, ind icates that 
P e t i t i o n e r was admitted with "acute injury probably through the 
L3 nerve route ." R. 364-381. 
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1 7 . Subsequent to P e t i t i o n e r ' s d i s c h a r g e from S t . Marks 
H o s p i t a l f o l l o w i n g h i s lumbar surgery of September 7, 1 9 8 3 , 
Dr. Lamb submitted a l e t t e r to the Workers Compensation Fund, 
dated October 10, 1983, which s ta ted in part that P e t i t i o n e r ' s 
September 7, 1983 lumbar surgery was "related to [ P e t i t i o n e r ' s ] 
August 30, 1983 injury ." Dr. Lamb's o f f i c e notes of February 3 , 
1 9 8 4 i n d i c a t e t h a t P e t i t i o n e r w a s , on t h a t d a t e , s t i l l 
experiencing s u b s t a n t i a l d i f f i c u l t i e s r e s u l t i n g from h i s lumbar 
s p i n e c o n d i t i o n , and d e s c r i b e d P e t i t i o n e r ' s August 30 , 1983 
injury as "an acute aggravation of h i s back from p u l l i n g a heavy 
cable at work." R. 387-388. 
1 8 . On October 28 , 1983 Frank D i t u r i , M.D. prepared a 
medical report on P e t i t i o n e r ' s lumbar condi t ion at the request of 
the Workers Compensation Fund. Said report found, in summary, 
that P e t i t i o n e r ' s September 7, 1983 surgery "was not due to any 
i n d u s t r i a l i n j u r y , " and t h a t P e t i t i o n e r ' s lumbar c o n d i t i o n 
fol lowing h i s August 30, 1983 injury was s u b s t a n t i a l l y unchanged 
from what i t had been in March of 1982. R. 389-391. 
19 . By l e t t e r to P e t i t i o n e r dated November 7, 1983 , the 
Workers Compensation Fund denied any and a l l coverage re la t ing to 
P e t i t i o n e r ' s August 30, 1983 injury . R. 392. 
2 0 . In the p r e s e n t a c t i o n , P e t i t i o n e r s e e k s permanent 
p a r t i a l d i s a b i l i t y b e n e f i t s and payment of medical expenses on 
the grounds that P e t i t i o n e r ' s August 30, 1983 injury cons t i tu ted 
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a c o m p e n s a b l e w o r k - r e l a t e d i n j u r y under the Utah Workers 
Compensation Act . In addi t ion , P e t i t i o n e r submits t h a t , i f the 
Court should find that P e t i t i o n e r i s not e n t i t l e d to p r e - e x i s t i n g 
d i s a b i l i t y compensat ion for h i s pre December 7 , 1981 lumbar 
d i s a b i l i t y , P e t i t i o n e r i s neverthe less e n t i t l e d to p r e - e x i s t i n g 
d i s a b i l i t y compensation on the grounds that P e t i t i o n e r ' s August 
30, 1983 lumbar injury cons t i tu ted an aggravation of P e t i t i o n e r ' s 
p r e - e x i s t i n g lumbar c o n d i t i o n . 
21 . On July 13, 1984 P e t i t i o n e r sustained an injury to h i s 
lumbar spine from a f a l l which occurred w h i l e P e t i t i o n e r was 
carrying a machine at work. On that day P e t i t i o n e r was admitted 
to S t . Marks H o s p i t a l , where he s u b s e q u e n t l y underwent an 
exploratory laminectomy and fusion of the L3 to SI lumbar d i s k s . 
A Medical History prepared by Dr. Lamb on July 15, 1984 descr ibes 
t h i s i n c i d e n t as an " a c u t e i n j u r y to the lower back." A 
Consultation Report of Thomas D. Noonan, M*D. on J u l y 18 , 1984 
descr ibes a "recurrent episode of low-back and leg pain secondary 
to a c a r r y i n g - l i f t i n g injury on July 13, 1984." R. 393-404. 
2 2 . On November 1 2 , 1984 Wallace E. Hess , M.D., at the 
request of the Workers Compensation Fund, prepared a Medical 
Report on P e t i t i o n e r ' s lumbar and c e r v i c a l spine impairments. In 
r e l a t i o n to P e t i t i o n e r ' s lumbar spine cond i t ion , Dr. Hess s tated 
in p a r t : "It would be e s t imated by t h i s examiner t h a t h i s 
permanent p a r t i a l impairment ra t ing p r i o r to h i s f u s i o n would 
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have been 20% l o s s of body funct ion ." Although Dr. Hess1 report 
was inconclus ive as to whether P e t i t i o n e r sustained a measurable 
increase in d i s a b i l i t y as a r e s u l t of h i s July 13, 1984 injury, 
Dr. Hess s t a t e d , "He did sus ta in a contusion sprain of h i s lumbar 
s p i n e in the f a l l as d e s c r i b e d and t h a t [ s i c ] he could have 
aggravated a p r e - e x i s t i n g c o n d i t i o n . " Dr. Hess1 report f u r t h e r 
s t a t e d : " I t would appear . . . t h a t [ P e t i t i o n e r ] would be 
e n t i t l e d to a temporary t o t a l d i s a b i l i t y period of from three to 
s i x weeks for such a f a l l . " R. 405-412. 
23 . In accordance with Dr. Hess1 November 12, 1984 report , 
the Workers Compensation Fund paid the amount of Eighteen Hundred 
Sixty Dol lars ( $ 1 , 8 6 0 . 0 0 ) to P e t i t i o n e r on January 18 , 1985 , 
r e p r e s e n t i n g s i x (6) weeks of t emporary t o t a l d i s a b i l i t y 
compensation for the period of July 13, 1984 to August 23 , 1984. 
The Workers C o m p e n s a t i o n Fund d e n i e d any and a l l f u r t h e r 
compensation for P e t i t i o n e r ' s July 13 , 1984 injury . 
2 4 . In the p r e s e n t a c t i o n , P e t i t i o n e r s e e k s permanent 
p a r t i a l d i s a b i l i t y compensation in r e l a t i o n to h i s July 13 , 1984 
w o r k - r e l a t e d i n j u r y . In a d d i t i o n , should the Court determine 
t h a t P e t i t i o n e r i s not e n t i t l e d to p r e - e x i s t i n g d i s a b i l i t y 
compensat ion in r e l a t i o n to P e t i t i o n e r ' s pre-December 7, 1981 
lumbar cond i t i on , P e t i t i o n e r submits that he i s e n t i t l e d to such 
p r e - e x i s t i n g d i s a b i l i t y c o m p e n s a t i o n on the grounds t h a t 
P e t i t i o n e r ' s July 13 , 1984 injury cons t i tu ted an aggravation of 
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such p r e - e x i s t i n g d i s a b i l i t y . In a d d i t i o n / P e t i t i o n e r seeks 
addi t ional temporary t o t a l d i s a b i l i t y compensation in r e l a t i o n to 
h i s J u l y 1 3 , 1984 injury for the period of August 23, 1984 to 
March 5, 1985. 
2 5 . On J u l y 2 1 , 1985 , f o l l o w i n g P e t i t i o n e r ' s f a i l u r e to 
adequately recover from h i s July 1 6 , 1984 s u r g e r y , P e t i t i o n e r 
underwent a d d i t i o n a l lumbar surgery for fusion of h i s L3-4 to 
L4-5 lumbar d i sks and inser t ion of Knodt rods . R. 275. 
26. On December 5, 1985 P e t i t i o n e r sustained an injury to 
h i s c e r v i c a l spine while pu l l ing on some c a b l e at work, which 
r e q u i r e d e x t e n s i v e medica l t reatment but did not r e s u l t in 
surgery. R. 417-432. 
27 . In re la t i on to P e t i t i o n e r ' s December 5, 1985 c e r v i c a l 
i n j u r y , the Workers Compensation Fund paid temporary t o t a l 
d i s a b i l i t y compensat ion for a per iod of e i g h t (8) weeks and 
payment of medical expenses incurred up t o May 24 , 1986 . By 
l e t t e r d a t e d J u l y 1 4 , 1986 , the Workers Compensation Fund 
n o t i f i e d P e t i t i o n e r t h a t c o v e r a g e of P e t i t i o n e r ' s m e d i c a l 
expenses re lated to h i s December 5, 1985 injury was terminated as 
of May 24, 1986 because such expenses were a l l e g e d l y "unrelated 
t o [ P e t i t i o n e r ' s ] i n d u s t r i a l i n j u r y of December 5, 1985 ." 
R. 433. 
2 8 . P e t i t i o n e r ' s c l a i m for a d d i t i o n a l medical coverage 
and temporary t o t a l d i s a b i l i t y compensat ion r e l a t i n g to h i s 
- 15 -
December 5, 1985 c e r v i c a l injury were approved by the Utah State 
Indus tr ia l Commission in i t s June 1, 1989 Order Denying Motion 
for Review and Remanding for Further Considerat ion, and are not 
at i s sue in t h i s Appeal. 
2 9 . On A p r i l 2 1 , 1 9 8 8 P e t i t i o n e r f i l e d f o u r (4) 
Appl icat ions for Hearing: one r e l a t i n g to each of P e t i t i o n e r ' s 
four i n d u s t r i a l i n j u r i e s of December 7, 1981; August 30, 1983; 
July 13 , 1984; and December 5, 1985. Said Appl icat ions contain 
the fol lowing s p e c i f i c requests for r e l i e f , r e s p e c t i v e l y : 
(a) In r e l a t i o n to P e t i t i o n e r ' s December 7 , 1981 
c e r v i c a l injury , P e t i t i o n e r requested the payment of p r e - e x i s t i n g 
d i s a b i l i t y b e n e f i t s for h i s p r e - e x i s t i n g lumbar c o n d i t i o n 
pursuant to Utah Code Annotated, Sect ion 35-1-69 . R. 434. 
(b) in r e l a t i o n to P e t i t i o n e r ' s August 30, 1983 lumbar 
i n j u r y , P e t i t i o n e r r e q u e s t e d permanent p a r t i a l d i s a b i l i t y 
compensation and payment of P e t i t i o n e r ' s medical expenses which 
were i n c u r r e d in r e l a t i o n t o t h a t i n j u r y . In a d d i t i o n , 
P e t i t i o n e r requested permanent p a r t i a l d i s a b i l i t y compensat ion 
for h i s p r e - e x i s t i n g lumbar d i s a b i l i t y , which was aggravated by 
the August 30 , 1983 i n j u r y in the event t h a t the Commission 
s h o u l d d e t e r m i n e t h a t P e t i t i o n e r was not e n t i t l e d to such 
p r e - e x i s t i n g d i s a b i l i t y b e n e f i t s in connection with P e t i t i o n e r ' s 
December 7, 1981 c e r v i c a l injury . R. 435. 
- 16 -
(c) In r e l a t i o n to P e t i t i o n e r ' s July 13/ 1985 lumbar 
i n j u r y # P e t i t i o n e r reques ted permanent p a r t i a l d i s a b i l i t y 
compensation and payment of P e t i t i o n e r ' s medical expenses which 
were incurred in the treatment of such i n j u r y . In a d d i t i o n / 
P e t i t i o n e r s o u g h t a d d i t i o n a l t emporary t o t a l d i s a b i l i t y 
compensation for the period of August 23/ 1984 to March 5/ 1985. 
P e t i t i o n e r a l so sought permanent/ p a r t i a l d i s a b i l i t y compensation 
re la t ing to h i s p r e - e x i s t i n g lumbar condit ion on the grounds that 
P e t i t i o n e r ' s J u l y 1 3 / 1984 lumbar i n j u r y c o n s t i t u t e d an 
aggravation of such condit ion in the event that the Commission 
s h o u l d d e t e r m i n e t h a t P e t i t i o n e r was not e n t i t l e d to such 
p r e - e x i s t i n g d i s a b i l i t y compensat ion in c o n n e c t i o n wi th h i s 
December 7 f 1981 c e r v i c a l injury . R. 436. 
(d) In r e l a t i o n to P e t i t i o n e r ' s December 5 , 1985 
c e r v i c a l i n j u r y / P e t i t i o n e r sought reimbursement of medical 
expenses incurred in the treatment of such injury and addi t ional 
t emporary t o t a l d i s a b i l i t y compensat ion for the per iod of 
February 7, 1986 to February 2, 1987. R. 437. 
3 0 . Subsequent to the f i l i n g of s a i d A p p l i c a t i o n s for 
Hearing, P e t i t i o n e r submitted two medica l r e p o r t s prepared by 
Dr. Lamb dated March 25/ 1988 and September 19/ 1988. Dr. Lamb's 
report of March 25/ 1988 indicates that P e t i t i o n e r suffered from 
a ten percent (10%) p r e - e x i s t i n g lumbar d i s a b i l i t y at the time of 
h i s December 1, 1981 c e r v i c a l i n j u r y . Dr. Lamb a l s o r a t e d 
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P e t i t i o n e r ' s permanent, p a r t i a l d i s a b i l i t y r e l a t i n g to h i s August 
30, 1983 and July 13 , 1984 lumbar i n j u r i e s at a combined t o t a l of 
ten percent (10%) of the whole man. R. 438-439. 
In h i s report of September 19 , 1988 Dr. Lamb s t a t e d 
that P e t i t i o n e r ' s period of temporary, t o t a l d i s a b i l i t y fol lowing 
h i s July 1 3 , 1984 injury was from July 13 , 1984 to March 5, 1985, 
"at which time he was able to return to l i g h t duty." Further, 
Dr. tarnb s ta ted t h a t P e t i t i o n e r ' s per iod of temporary, t o t a l 
d i s a b i l i t y fol lowing h i s December 5, 1985 i n d u s t r i a l injury was 
from December 5, 1985 to February 2, 1987. R. 440-441. 
3 1 . An E v i d e n t i a r y Hearing upon P e t i t i o n e r ' s claims was 
held b e f o r e A d m i n i s t r a t i v e Law Judge Timothy C. A l l e n on 
September 22, 1988, at which P e t i t i o n e r was the s o l e w i t n e s s . At 
the c o n c l u s i o n of s a i d Hear ing , Judge A l l e n determined t h a t 
c e r t a i n medica l i s s u e s e x i s t e d concerning P e t i t i o n e r ' s claims 
requiring the appointment of a Medical Panel . R. 56-111. 
3 2 . On or about October 29, 1988 Judge Allen appointed a 
Medical Panel c o n s i s t i n g of Gerald R. Moress , M.D. and Boyd 
G. Holbrook, M.D. and requested a Medical Panel determination of, 
inter a l i a : 
(a) the percentage of P e t i t i o n e r ' s p r e - e x i s t i n g lumbar 
d i s a b i l i t y as of December 7, 1981; 
(b) the p e r c e n t a g e of permanent impairment due to 
P e t i t i o n e r ' s injury of August 30, 1983; 
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(c) the p e r c e n t a g e of permanent impairment due to 
P e t i t i o n e r ' s injury of July 13, 1984; 
(d) whe ther P e t i t i o n e r ' s August 30 , 1983 i n j u r y 
cons t i tu ted an aggravation of h i s p r e - e x i s t i n g lumbar condi t ion; 
and 
(e) whether P e t i t i o n e r ' s i n j u r y of J u l y 1 3 , 1984 
cons t i tu ted an aggravation of P e t i t i o n e r ' s p r e - e x i s t i n g lumbar 
cond i t i on . R. 442-443. 
3 3 . On November 28 , 1988 the Medical Panel i s sued i t s 
Report to Judge Allen which found, inter a l i a : 
(a) that as of the date of the Medical Panel Report, 
P e t i t i o n e r was suffer ing from a twenty-f ive percent (25%) whole 
man d i s a b i l i t y resu l t ing from his lumbar impairment; 
(b) that P e t i t i o n e r suffered from a f i v e percent (5%) 
p r e - e x i s t i n g lumbar d i s a b i l i t y as of December 7, 1981; 
(c) t h a t no measurable p e r c e n t a g e of d i s a b i l i t y 
resul ted from P e t i t i o n e r ' s August 30, 1983 and/or July 13, 1984 
i n j u r i e s ; 
(d) that P e t i t i o n e r ' s i n j u r i e s of August 30, 1983 and 
July 13 , 1984 did not aggravate P e t i t i o n e r ' s p r e - e x i s t i n g lumbar 
condi t ion; 
(e) t h a t P e t i t i o n e r was e n t i t l e d t o a d d i t i o n a l 
temporary t o t a l d i s a b i l i t y compensation re lated to h i s December 
5, 1985 c e r v i c a l injury for the period of February 7, 1986 to 
April 22, 1986; and 
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(f) no f inding was made as to P e t i t i o n e r ' s c laim for 
addi t ional temporary t o t a l d i s a b i l i t y compensat ion r e l a t e d to 
h i s July 13, 1984 injury . R. 444-454. 
3 4 . On December 2 8 , 1988 P e t i t i o n e r s u b m i t t e d h i s 
Objections to Report of Medical Panel , the substance of which i s 
s u b s t a n t i a l l y s e t forth h e r e i n a f t e r . R. 454-459. 
35. On January 11 , 1989 Judge Allen issued h i s Findings of 
Fact , Conclusions of Law and Order, which held in summary tha t : 
(a) In r e l a t i o n to P e t i t i o n e r ' s claim for p r e - e x i s t i n g 
d i s a b i l i t y compensation, such c l a i m was denied on the grounds 
t h a t P e t i t i o n e r f s 5% p r e - e x i s t i n g lumbar d i s a b i l i t y as of 
December 7 , 1 9 8 1 , in c o n j u n c t i o n wi th P e t i t i o n e r ' s c e r v i c a l 
impairment of 12.5% resu l t ing from h i s December 7, 1981 injury , 
did not meet the 20% threshold requirement of the "subs tant ia l l y 
greater" provis ion of Utah Code Annotated, Sect ion 3 5 - l - 6 9 ( b ) . 
(b) In r e l a t i o n to P e t i t i o n e r ' s injury of August 30 , 
1983 P e t i t i o n e r ' s c l a i m s were denied on the grounds that no 
measurable permanent d i s a b i l i t y occurred as a r e s u l t of such 
injury, and that such injury did not c o n s t i t u t e an aggravation of 
P e t i t i o n e r ' s p r e - e x i s t i n g lumbar c o n d i t i o n . 
(c) In r e l a t i o n to P e t i t i o n e r ' s July 13, 1984 injury, 
P e t i t i o n e r ' s claims were denied on the grounds that no measurable 
permanent d i s a b i l i t y occurred as a r e s u l t of such injury, and 
such injury did not c o n s t i t u t e an a g g r a v a t i o n to P e t i t i o n e r ' s 
p r e - e x i s t i n g lumbar c o n d i t i o n . No d e t e r m i n a t i o n as t o 
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P e t i t i o n e r ' s c l a i m for a d d i t i o n a l temporary t o t a l d i s a b i l i t y 
compensation in r e l a t i o n to h i s July 13 , 1984 injury was made. 
(d) In r e l a t i o n to P e t i t i o n e r ' s December 5, 1985 
i n j u r y / P e t i t i o n e r ' s c l a i m for a d d i t i o n a l t emporary t o t a l 
d i s a b i l i t y compensation was granted as per the Medical Pane l ' s 
recommendation. R. 460-464. 
36 . On February 9 , 1989 P e t i t i o n e r f i l e d his Motion for 
Review and Request for Hearing with the Utah S t a t e I n d u s t r i a l 
Commission/ which appealed the Order of the Administrative Law 
Judge on t h e g r o u n d s which a r e s u b s t a n t i a l l y s e t f o r t h 
here ina f t er . R. 301-465. 
3 7 . On June 1 , 1989 the Utah State Industr ia l Commission 
issued i t s Order Denying Motion for Review and Remanding for 
F u r t h e r C o n s i d e r a t i o n / w h i c h u p h e l d t h e Order of t h e 
Administrative Law Judge, with the exception that the Commission 
determined t h a t P e t i t i o n e r was e n t i t l e d to continued medical 
coverage for h i s December 5 f 1985 in jury and remanded for 
determination of the amount of such addi t ional medical expenses . 
R. 296-300. 
38. On December 21# 1989 the Industr ia l Commission entered 
i t s Supplemental Order# which incorporated and aff irmed the 
Commission's prior Order of June 1# 1989/ thereby c o n s t i t u t i n g 
the f i n a l a c t i o n of the Commission upon P e t i t i o n e r ' s c l a i m s 
(R. Vol. 11/ 13 -15 ) . 
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SUMMARY OF ARGUMENT 
POINT I . 
Under t h e A d m i n i s t r a t i v e P r o c e d u r e s A c t , U t a h C o d e 
Annotated , S e c t i o n 63-46b- l e t s e q . , fac tua l determinations of 
t h e I n d u s t r i a l Commiss ion a r e g e n e r a l l y s u b j e c t t o t h e 
" s u b s t a n t i a l evidence" standard of review* However, P e t i t i o n e r 
submits that in the present act ion the f a c t u a l d e t e r m i n a t i o n s 
made by the A d m i n i s t r a t i v e Law Judge and the Board of Review 
should be reviewed under the " c o r r e c t i o n of error" standard 
for the reason that the fac tua l determinations made by the Board 
of Review and the A d m i n i s t r a t i v e Law Judge were not produced 
through an independent a n a l y s i s of the record, but were based 
s o l e l y upon the Commission's adopt ion of the f i n d i n g s of the 
Medical Panel . 
POINT I I . 
P l a i n t i f f submits t h a t , under any standard of r e v i e w , the 
d e t e r m i n a t i o n of the Board of Review and A d m i n i s t r a t i v e Law 
Judge that the percentage of P e t i t i o n e r ' s p r e - e x i s t i n g lumbar 
d i s a b i l i t y as of December 7, 1981 was only 5% of the whole man, 
was unsupported by the ev idence . The determinations of the Board 
of Review and Administrative Law Judge were based s o l e l y upon the 
f i n d i n g of the Medical P a n e l . However, t h e M e d i c a l P a n e l 
provided no ana lys i s in support of i t s 5% p r e - e x i s t i n g d i s a b i l i t y 
r a t i n g , and did not i d e n t i f y the p o r t i o n s of the record upon 
which i t r e l i e d in reaching such conc lus ion . To the contrary, 
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t h e Med ica l P a n e l ' s 5% r a t i n g was c l e a r l y no more than a 
re t rospec t ive guess, in view of the fact tha t the Medical Panel 
was attempting, in November of 1988, to provide a ra t ing of an 
impairment as i t e x i s t e d in December of 1 9 8 1 , and wh ich , 
according to the Medical Pane l ' s own conclusion, had progressed 
to a 25% impairment of the whole person as of the d a t e of the 
Medical Pane l ' s r epo r t . The Board of Review, Administrative Law 
Judge and Medical Panel completely ignored the ra t ing which was 
provided by the physician who t reated Pe t i t i one r throughout the 
relevant time per iod, based upon an implied presumption tha t such 
r a t i n g lacked c r e d i b i l i t y , even though P e t i t i o n e r ' s physician 
never t e s t i f i e d before the Adminis t ra t ive Law Judge , and even 
though his p re -ex i s t ing d i s a b i l i t y ra t ing of 10% was supported by 
the medical records of other phys ic ians . 
POINT I I I . 
The determination of the Board of Review, Administrative Law 
Judge and Medical Panel t ha t P e t i t i o n e r ' s August 30, 1983 and 
Ju ly 13 , 1984 i n j u r i e s did not c o n s t i t u t e a g g r a v a t i o n s of 
P e t i t i o n e r ' s p re -ex i s t ing lumbar condit ion i s , again, based upon 
a re t rospec t ive guess of the Medical P a n e l , which provided no 
reason for ignoring the ra t ings provided by P e t i t i o n e r ' s t r ea t ing 
p h y s i c i a n s who i nd i ca t ed t h a t such agg rava t ions did o c c u r . 
Moreover, the Medical Panel Report i s i n t e rna l ly ambiguous and 
inconsis tent with respect to whether P e t i t i o n e r ' s ex is t ing lumbar 
condition was aggravated by his August 30, 1983 and/or July 13, 
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1984 injuries. Specifically,. the Medical Panel Report stated in 
part that Petitioner's lumbar condition was "certainly aggravated 
by the type of activity Mr. Sloan was performing . . . ." 
However, the Medical Panel went on to find that neither of these 
industrial accidents aggravated a pre-existing condition. 
POINT IV. 
The Board of Review erred in determining that Petitioner is 
not entitled to additional temporary total disability benefits 
for the period of August 23, 1984 to March 5, 1985. Neither the 
Administrative Law Judge nor the Medical Panel addressed this 
claim. Nevertheless, the Board of Review proceeded to 
extrapolate from the record what it considered to be a sufficient 
basis for the denial of this claim. The fact that the Petitioner 
was totally disabled during the period of July 13, 1984 to March 
5, 1985 was undisputed. The Workers Compensation Fund provided 
temporary total disability compensation to Petitioner for the 
period of July 13, 1984 to August 23, 1984 and provided no reason 
for the termination of such benefits as of August 23, 1984. The 
Board of Review posited that the additional period of total 
disability, from August 23, 1984 to March 5, 1985 related to 
Petitioner's recovery from his July 16, 1984 surgery. Since the 
Medical Panel found that Petitioner's July 16, 1984 lumbar 
surgery was unrelated to Petitioner's July 13, 1984 lumbar 
injury, the Board of Review concluded that Petitioner's period of 
total disability from August 23, 1984 to March 5, 1985 was not 
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compensable . However, under the Board of Review's a n a l y s i s , 
P e t i t i o n e r should not have received t o t a l d i s a b i l i t y compensation 
for the per iod of July 16, 1984 to August 23, 1984 s ince t h i s 
period of d i s a b i l i t y a l so occurred subsequent to P e t i t i o n e r ' s 
July 16, 1984 surgery. Thus, the Board's extrapolat ion from the 
record i s incons i s t ent with what has ac tua l ly occurred in t h i s 
c a s e . There has s imply been no factua l determination of t h i s 
i s sue to the present t ime. 
POINT V. 
The Board of Review, Administrative Law Judge and Medical 
Panel may not have app l i ed the appropr ia te l e g a l standard in 
determining whether P e t i t i o n e r ' s August 30, 1983 and/or July 13 , 
1 9 8 4 i n j u r i e s c o n s t i t u t e d a g g r a v a t i o n s of P e t i t i o n e r ' s 
p r e - e x i s t i n g lumbar c o n d i t i o n . The Board of Review and 
A d m i n i s t r a t i v e Law Judge simply re l i ed upon the Medical Panel 
Report in reaching t h i s conc lus ion , and providing no independent 
a n a l y s i s . However, the Medical Panel Report i s incons i s tent and 
ambiguous as to whether P e t i t i o n e r ' s August 30, 1983 and/or July 
1 3 , 1984 i n j u r i e s aggravated h is p r e - e x i s t i n g lumbar cond i t i on . 
Moreover, in d i scuss ing t h i s i s s u e , the Medical Panel s tated in 
p a r t : "A s p e c i f i c i n c r e a s e in r a t i n g did not ensue from the 
individual accidents that occurred 12 /7 /81 to 8 / 3 0 / 8 3 , 7 / 1 3 / 8 4 
and 12 /5 /85 ." Thus, i t appears that the Medical Panel may have 
bel ieved that the "aggravates or i s aggravated by" standard of 
then-ex i s t ing Utah Code Annotated, Section 35-1-69 required that , 
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in order to qualify for pre-existing d i sab i l i t y compensation, a 
"specific increase" to the degree of pre-existing d i s a b i l i t y i s 
necessary . Pet i t ioner submits that this requirement has never 
previous ly been imposed upon e l i g i b i l i t y for p r e - e x i s t i n g 
d i s a b i l i t y compensation under the s t a t u t e , and that i t i s 
contrary to the express language of the statute• 
POINT VI. 
The Commission erred in fa i l ing to resolve the close factual 
issues in this case in favor of compensation* Utah Law is clear 
that c l o s e fac tua l i s sues in Workers Compensation cases are 
genera l ly to be resolved in favor of appl icants . Petit ioner 
appreciates that th is general principal should not be extended to 
the point of awarding compensation where i t i s unwarranted. 
However, under the circumstances of the present case, where the 
Medical Panel's Report i s inherently no more than a guess as to 
what Pet i t ioner's condition was eight years prior, and the rating 
provided by Pet i t ioner's treating physician was supported by his 
own intimate knowledge of the case and by the contemporaneous 
medical records of other p h y s i c i a n s , the general pr inc ipa l 
favor ing r e s o l u t i o n of c l o s e f a c t u a l i s s u e s in Workers 
Compensation c a s e s in favor of appl icant should have been 
applied. 
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ARGUMENT 
POINT I . 
STANDARD OF REVIEW 
This act ion was commenced subsequent to the e f f e c t i v e date 
of the Utah Administrative Procedures Act, Utah Code Annotated, 
Sect ion 63-46b-l e t seq .^ Therefore, review of the Commission's 
determination in t h i s case i s governed by the UAPA. 
Under the UAPA, d e t e r m i n a t i o n s of S t a t e a d m i n i s t r a t i v e 
agencies are subject to d i f f e r i n g standards of review on appeal, 
depending upon the nature of the agency determination. Factual 
f indings are reviewed under the "substant ia l evidence" standard. 
Grace D r i l l i n g v . Board of Review. 776 P.2d at 67-68. Mixed 
quest ions of law and fact are reviewed under the i n t e r m e d i a t e 
" r e a s o n a b l e and r a t i o n a l " s t a n d a r d . P r o - B e n e f i t S t a f f i n g 
v . Board of R e v i e w . 775 P . 2d 439 ( U t . App. 1 9 8 9 ) . Pure 
conclus ions of law are reviewed under the "correction of error" 
s t a n d a r d . Taylor v . Utah S t a t e Training School. 775 P.2d 432 
(Ut. App. 1989) . 
In the present c a s e , P e t i t i o n e r has raised po ints of error 
re la t ing to each of the three types of agency d e t e r m i n a t i o n s . 
Points I I . , I I I . and IV. , in fra , a s s a i l the Commissions fac tua l 
f i n d i n g s w i t h r e s p e c t t o t h e p e r c e n t a g e of P e t i t i o n e r ' s 
p r e - e x i s t i n g lumbar d i s a b i l i t y as of December 7, 1981 , the 
^The e f f e c t i v e date of the UAPA was January 1, 1988. Grace 
D r i l l i n g v . Board of Review, 776 P.2d 63 (Ut. App. 1989) . These 
proceedings were commenced on April 21, 1988. R. 434-437. 
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Commission's finding that Pe t i t ioner ' s lumbar injuries of August 
30, 1983 and/or July 13, 1984 did not aggravate P e t i t i o n e r ' s 
pre-existing lumbar condition, and the Commission's finding that 
Pe t i t ioner ' s period of temporary t o t a l d i s a b i l i t y from August 
23 , 1984 to Apr i l 1, 1985 was not compensable. Point V., 
in f ra , challenges the Commission's lega l conclusion tha t an 
aggravation to a pre-existing d i sab i l i ty must provide a specific 
increase in the percentage of d i sab i l i ty in order to qualify for 
compensation under Utah Code Annotated, Section 35-1-69, and 
consti tutes a question of law* Point VI., infra, a s s e r t s tha t 
the Commission failed to resolve the close factual issues in this 
case in favor of the Pet i t ioner , as required by Utah law, and 
thus consti tutes a mixed question of fact and law. 
Although the f i r s t t h r e e p o i n t s of e r r o r r a i s e d by 
Pe t i t i one r a s s a i l the Commission's factual findings, and would 
ordinarily be subject to review under the " subs t an t i a l e r ror" 
standard, Petit ioner submits that the Commission's findings are 
not enti t led to such a high degree of deference in t h i s case . 
The Commission's findings in this case were based solely upon i t s 
adoption of the Medical Panel Report. The Commission provided no 
independent analys is of the medical evidence and, therefore, 
there is no reason to defer to the agency's e x p e r t i s e . An 
agency's findings which are based solely upon written medical 
evidence are not ent i t led to deference on appeal , because the 
Court has the a b i l i t y to assess such evidence as well as the 
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a g e n c y c a n . F r o s t v . A n a c o n d a C o . . 7 0 1 P . 2 d 9 8 7 , 9 8 8 
(Mont. 1 9 8 5 ) ; Bob v . McDermott C o r p . . 476 S .2d 5 1 2 , 514 
(La. App. 1985) . Further, where such wri t ten medical evidence i s 
i n t e r n a l l y ambiguous or i n c o n s i s t e n t , as P e t i t i o n e r a s s e r t s in 
r e l a t i o n to Points I I I and IV, in fra , the Court can determine the 
ex i s t ence and meaning of the ambiguity or incons is tency at l e a s t 
as wel l as the agency. Lewis v . Commonwealth. 498 A.2d 800, 803 
(Pa. 1 9 8 5 ) . 2 Therefore, P e t i t i o n e r submits that the Commission's 
f a c t u a l f i n d i n g s in t h i s c a s e should be reviewed under the 
"correction of error" standard. 
POINT I I . 
THE COMMISSION ERRED IN ADOPTING THE 
MEDICAL PANEL'S FINDINGS THAT THE PERCENTAGE 
OF PETITIONER'S PRE-EXISTING LUMBAR DISABILITY WAS ONLY 5% 
Petitioner recognizes his obligation to initially marshall 
all of the evidence in support of the Commission's findings and 
to show that despite the supporting facts, the findings are not 
2In fact, it is not clear that the medical panel's report 
should ever have been admitted into evidence in this case. UCA, 
Section 35-1-77(f) states: "The written report of the panel 
. . . may be received as an exhibit at the hearing, but may not 
be considered as evidence in the case except as far as it is 
sustained by the testimony admitted." In addition, UCA, Section 
35-1-77(c) states in part: "If no written objections are filed 
within that [15 day] period, the report is considered admitted in 
evidence." In the present case, timely objections were filed, 
R. 455-459, and no testimony was presented thereafter. Under 
similar circumstances, the Utah Supreme Court has held the 
medical panel report to be inadmissible. Hackford v. Industrial 
Com'n, 358 P.2d 899 (Utah 1961); McWilliams v. Industrial Com'n, 
444 P.2d 513 (Utah 1968). 
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supported by subs t an t i a l evidence• Adams v. Board of Review, 776 
P.2d 639 (Ut. App. 1989). 
In t h i s c a s e , the f i n d i n g s of the Commission and of the 
Administrative Law Judge were based wholly upon t h e i r adoption of 
the Report of the Medical Panel• Although the Commission and the 
Administrative Law Judge provided br ief summaries of the fac tua l 
b a c k g r o u n d of t h e c a s e , n e i t h e r t h e Commission or t h e 
Administrative Law Judge i d e n t i f i e d the f a c t s which suppor ted 
t h e i r d e t e r m i n a t i o n s . As a r e s u l t , the p r e s e n t Appeal i s 
ac tua l ly from the Report of the Medical Panel . 
L i k e t h e d e t e r m i n a t i o n s of t h e Commission and t h e 
A d m i n i s t r a t i v e Law Judge , the Medical P a n e l Repor t s imp ly 
summarizes some of the medical and f a c t u a l background of the 
case , and then leaps to i t s conclusions without ident ifying the 
p o r t i o n s of the record which supports such conclus ions . With 
r e s p e c t to the P a n e l ' s f ind ing of a 5% p r e - e x i s t i n g lumbar 
d i s a b i l i t y , the Panel did not ident i fy any port ion of the record 
which provided a bas is for such f ind ing . The Panel noted the 
November 12, 1984 report of Dr. Wallace Hess, in which Dr. Hess 
rated P e t i t i o n e r ' s lumbar d i s a b i l i t y as "approximately 20% l o s s 
of body function for the lumbo sacro a r e a / R. 275. The Panel 
a lso noted Dr. Lamb's March 25, 1988 r e p o r t in which Dr. Lamb 
r a t e d P e t i t i o n e r ' s p r e - e x i s t i n g lumbar impairment a t 10%. 
R. 277. The ra t ings provided by Dr. Hess and Dr. Lamb c o n s t i t u t e 
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the only r a t i n g s which P e t i t i o n e r has received for his lumbar 
condit ion other than the Medical Panel Repor t . However, the 
P a n e l a p p a r e n t l y ignored these r a t i n g s in a r r i v i n g a t i t s 
conclusion tha t " I t was the Pane l ' s impression tha t if the Panel 
had seen Mr. Sloan in December of 1981 tha t i t would have given 
him a 5% permanent impairment ra t ing for his p re -ex i s t ing lumbo 
sac ra l condi t ion ." 
The Medical Panel did not i d e n t i f y any fac t s or medical 
evidence in support of t h i s conclusion. Even the language of the 
conclusion is speculat ive and t e n t a t i v e . The Panel provided no 
reason for d i s r e g a r d i n g the 10% impairment r a t i n g which was 
provided by Dr. Lamb, who was P e t i t i o n e r ' s t r ea t ing physician 
throughout the relevant time per iod . In addi t ion , Dr. Hess1 20% 
ra t ing as of November, 1984 was c loser to Dr. Lamb's ra t ing than 
to the r a t i n g which was provided by the Medical Panel .3 Most 
^Dr. Lamb rated P e t i t i o n e r ' s p re -ex is t ing lumbar impairment 
as of December 7, 1981 a t ten percent (10%) of the whole person. 
R. 438. On November 12, 1984, Dr. Hess rated P e t i t i o n e r ' s lumbar 
d i s a b i l i t y as of tha t date at twenty percent (20%) of the whole 
p e r s o n . On November 29 , 1988 , t h e m e d i c a l p a n e l r a t e d 
P e t i t i o n e r ' s lumbar d i s a b i l i t y as of t h a t d a t e a t twen ty - f ive 
pe r cen t (25%) of the whole person. The medical pane l ' s report 
gives no indicat ion of why the "natural degeneration" to which i t 
a t t r i b u t e s P e t i t i o n e r ' s worsening lumbar c o n d i t i o n , R. 281 , 
progressed at the r a t e of f i f teen percent (15%) between December 
7, 1981 and November 12, 1984, but only an a d d i t i o n a l f ive 
percent (5%) between November 12, 1984 and November 29, 1988. I t 
is more l ike ly tha t P e t i t i o n e r ' s lumbar d i s a b i l i t y as of December 
7, 1981 was subs t an t i a l l y greater than tha t s ta ted by the medical 
pane l , p a r t i c u l a r l y considering the report of Dr. D i t u r i , dated 
October 28, 1983, which i nd i ca t ed t h a t P e t i t i o n e r ' s lumbar 
condi t ion as of tha t date was subs t an t i a l l y the same as i t had 
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importantly, the ra t ing provided by the Medical Panel was arrived 
a t e i g h t yea r s a f t e r the r e l e v a n t d a t e , a t a t ime a t which 
P e t i t i o n e r ' s lumbar d i s a b i l i t y had undisputedly increased to 25% 
of the whole p e r s o n . The P a n e l ' s r e t r o s p e c t i v e r a t i n g was 
i n h e r e n t l y s p e c u l a t i v e , and c o n s t i t u t e d no more than a vague 
guess a t what P e t i t i o n e r ' s condit ion was in December of 1981. 
In Redman Warehousing Corporation v. I n d u s t r i a l Commission, 
454 P.2d 283 (Utah 1969), the Utah Supreme Court r eversed an 
award of Workers Compensation for a back in jury , where the award 
was based upon a Medical Panel Report which was incons is ten t and 
which f a i l e d to ident i fy the fac tual bases for i t s conclusion. 
In so holding, the Court s ta ted in p a r t : 
The pane l ' s conclusion No. 2, i s j u s t what i t purports 
to be - a mere c o n c l u s i o n . I t i s u n s u p p o r t e d by 
c r e d i b l e , competent evidence . . . . Nonetheless, the 
Commission adopts the pane l ' s conclusion No. 2 by f i a t 
and bases i t s award on tha t which has no bas is in fact 
tha t i s ref lec ted in the record . . . . In other words 
there i s a complete absence of competent proof here to 
suppor t any finding with respect to the cause of the 
rup ture , saved by guesswork. (Emphases in o r i g i n a l . ) 
In the present case , the Commission and the Administrat ive 
Law Judge provided no reason for p r e f e r r i n g the r e p o r t of the 
Medical Panel over the report of P e t i t i o n e r ' s physic ian, other 
t han t h e i r a s s u m p t i o n t h a t t h e M e d i c a l P a n e l was more 
been in December of 1981. R. 194. Also, the i n i t i a l medical 
pane l upon P e t i t i o n e r ' s December 7 , 1981 i n j u r y no ted a 
" three-month period of sedentary a c t i v i t y " between December of 
1981 and March of 1982. R. 215. 
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" i m p a r t i a l . " R. 2 9 8 - 4 6 1 . P e t i t i o n e r submits t h a t t h i s a c t i o n 
c o n s t i t u t e d a presumption in favor of t h e Medical Pane l r e p o r t , 
which was c o n t r a r y t o Utah Law. Olsen v . I n d u s t r i a l Commission. 
776 P.2d 937 , 940 Note 2 (Ut . App. 1 9 8 9 ) . N e i t h e r Dr. Lamb nor 
t h e M e d i c a l P a n e l t e s t i f i e d b e f o r e t h e Commiss ion or t h e 
A d m i n i s t r a t i v e Law J u d g e , s o t h e o n l y b a s i s f o r d e t e r m i n i n g 
c r e d i b i l i t y was t h e C o m m i s s i o n ' s p r e c o n c e i v e d b i a s . The 
C o m m i s s i o n ' s f a i l u r e t o c o n s i d e r t h e e v i d e n c e p r o v i d e d by 
D r . Lamb was a l s o c o n t r a r y t o i t s duty t o c o n s i d e r a l l of t h e 
e v i d e n c e r e l a t i n g t o P e t i t i o n e r ' s c l a i m s . IGA Food F a i r 
v , Mart in . 584 P.2d 828 , 830 (Utah 1 9 7 8 ) . 
POINT I I I . 
THE COMMISSION ERRED IN DETERMINING THAT 
PETITIONER'S PRE-EXISTING LUMBAR CONDITION 
WAS NOT AGGRAVATED BY HIS SUBSEQUENT INJURIES 
OF AUGUST 3 0 , 1983 AND JULY 1 3 , 1984 
The C o m m i s s i o n ' s d e t e r m i n a t i o n t h a t P e t i t i o n e r ' s 
p r e - e x i s t i n g l u m b a r c o n d i t i o n was n o t a g g r a v a t e d by h i s 
s u b s e q u e n t i n j u r i e s o f A u g u s t 3 0 , 1983 and J u l y 1 3 , 1984 i s 
d e f e c t i v e for the same reason as i t s d e t e r m i n a t i o n wi th r e s p e c t 
t o t h e p e r c e n t a g e of P e t i t i o n e r ' s p r e - e x i s t i n g d i s a b i l i t y . The 
d e t e r m i n a t i o n s of the Commission and the A d m i n i s t r a t i v e Law Judge 
p r o v i d e no i n d e p e n d e n t a n a l y s i s or r e v i e w o f t h e m e d i c a l 
e v i d e n c e , they s imply adopted the f i n d i n g s of the Medical P a n e l . 
The Medical P a n e l , in t u r n , d id not i d e n t i f y t h e p o r t i o n s of the 
r e c o r d , i f a n y , upon w h i c h i t r e l i e d i n s u p p o r t o f i t s 
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conc lus ion . The Medical Panel did note the report of Dr. Hess, 
which "opined that there most probably was an aggravation of a 
p r e - e x i s t i n g cond i t ion ." R. 275. The Medical Panel did not note 
the port ion of Dr. Lamb's March 25, 1988 l e t t e r which a t tr ibuted 
a ten percent (10%) permanent impairment to P e t i t i o n e r ' s lumbar 
i n j u r i e s of August 3 0 , 1983 and J u l y 1 3 , 1 9 8 4 . Nor did the 
Medical Panel note the numerous e n t r i e s in P e t i t i o n e r ' s medical 
records which i n d i c a t e d t h a t P e t i t i o n e r d i d a g g r a v a t e h i s 
p r e - e x i s t i n g lumbar c o n d i t i o n through h i s August 30, 1983 and 
July 1 3 , 1984 i n j u r i e s . For example , the September 1 , 1983 
C o n s u l t a t i o n Record of Dennis Thoen, M.D. ind ica te s an "acute 
injury probably through the L3 nerve route ." R. 370. Dr. Lamb's 
o f f i c e n o t e s of February 3 , 1984, descr ibe P e t i t i o n e r ' s August 
30, 1983 injury as "acute aggravation of h i s back from pu l l ing a 
heavy cable at work." R. 388. In r e l a t i o n to the July 13, 1984 
injury, a Medical History prepared by Dr. Lamb on July 15, 1984 
d e s c r i b e s an "acute i n j u r y to the lower back." R. 394. The 
Consultat ion Report prepared by Thomas D. Noonan, M.D. dated July 
18, 1984 descr ibes a "recurrent episode of low back and leg pain 
secondary to a c a r r y i n g - l i f t i n g injury on July 13 , 1984. R. 397. 
The Medical Panel Report provided no reason for ignoring 
these port ions of P e t i t i o n e r ' s medica l r e c o r d . F u r t h e r , the 
Medical Panel did not ident i fy any port ions of the medical record 
supporting i t s conclus ion that no a g g r a v a t i o n o c c u r r e d . Most 
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i m p o r t a n t l y , t h e M e d i c a l P a n e l ' s Report i s i n t e r n a l l y 
incons i s tent in that # de sp i t e i t s conclusion t h a t P e t i t i o n e r ' s 
in jur i e s of August 30 f 1983 and July 13, 1984 "did not aggravate 
a p r e - e x i s t i n g cond i t i on ," R. 281, the Report s t a t e s "The Panel 
f e e l s that the course of events over the ensuing years was that 
of a n a t u r a l p r o g r e s s i o n of lumbar d i sk d i s e a s e at m u l t i p l e 
levels certainly aggravate by the type Q£ activity Mgt SIQMI wag 
performing • • • •" (Emphasis added.) R. 280. 
POINT IV. 
THE COMMISSION ERRED IN DETERMINING 
THAT PETITIONER IS NOT ENTITLED TO 
ADDITIONAL TEMPORARY TOTAL DISABILITY 
COMPENSATION IN RELATION TO HIS JULY 13. 1984 INJURY 
Although Petitioner specifically requested additional 
temporary total disability compensation in his initial 
Application for Hearing dated April 20, 1988, no determination 
upon that issue was made by the Administrative Law Judge or by 
the Medical Panel. 
In its June 1, 1989 Order, the Commission acknowledged that 
the Administrative Law Judge and Medical Panel had not made a 
determination upon this claim. However, the Commission found 
that the Administrative Law Judge had indirectly resolved this 
issue in that the Medical Panel had found that Petitioner's July 
16, 1984 surgery was not related to his July 13, 1984 injury. 
Since Petitioner's period of convalescence from August 23, 1984 
to April 1, 1985 was due to his July 16, 1984 surgery, the 
- 35 -
Commission concluded that such period of convalescence was not 
compensable. R. 298. 
Petitioner disputes the Commission's conclusion on this 
issue because it is inconsistent with the fact that Petitioner 
did receive temporary total disability benefits for the period 
of July 13, 1984 through August 23, 1984. If Petitioner's July 
13, 1984 through August 23, 1984 was compensable, there was no 
reason to arbitrarily terminate that compensation as of August 
23, 1984, when Petitioner was indisputably still totally 
disabled. 
The Commission's determination on this issue is flawed by 
its undue emphasis upon Petitioner's July 16, 1984 surgery. It 
is true that Dr. Lamb contemplated the possibility of a lumbar 
fusion prior to Petitioner's July 13, 1984 injury, R. 395, but 
that does not mean that Petitioner's July 13, 1984 injury did not 
contribute to Petitioner's lumbar disability, or to the need for 
a lumbar fusion on July 16, 1984. A surgery does not necessarily 
result from one discrete event, but may result, as in the present 
case, from repeated aggravations to a pre-existing disability. 
Moreover, the Act does not speak in terms of "surgeries," but in 
terms of injuries and disability. The Commission's determination 
that Petitioner's July 13, 1984 injury was unrelated to his July 
16, 1984 surgery, even if accurate, is not necessarily probative 
of whether it was related to his period of temporary total 
disability. 
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Again , the Commission t o t a l l y d i s r e g a r d e d the o p i n i o n s 
of Dr . Lamb and Dr. Hess t h a t P e t i t i o n e r ' s J u l y 1 3 , 1984 i n j u r y 
d i d a g g r a v a t e h i s p r e - e x i s t i n g lumbar c o n d i t i o n . Even t h e 
Medical Pane l Report found t h a t P e t i t i o n e r ' s lumbar d i s a b i l i t y 
was " c e r t a i n l y aggravated by the type of a c t i v i t y Mr. Sloan was 
p e r f o r m i n g . " R. 2 8 0 . 
POINT V. 
THE COMMISSION ERRED IN REQUIRING 
A SPECIFIC DEGREE OF AGGRAVATION IN 
ORDER TO QUALIFY FOR PRE-EXISTING DISABILITY 
COMPENSATION UNDER UTAH CODE ANNOTATED SECTION 3 5 - 1 - 6 9 
The i n c o n s i s t e n c y in the Medical P a n e l ' s Report c o n c e r n i n g 
t h e i s s u e of whether P e t i t i o n e r ' s p r e - e x i s t i n g lumbar c o n d i t i o n 
was aggravated by h i s i n j u r i e s of August 3 0 , 1983 and/or J u l y 1 3 , 
1984 may be due t o the Medical P a n e l ' s mis taken b e l i e f t h a t some 
s p e c i f i c d e g r e e o f a g g r a v a t i o n i s n e c e s s a r y t o q u a l i f y f o r 
p r e - e x i s t i n g d i s a b i l i t y b e n e f i t s under Utah Code A n n o t a t e d 
S e c t i o n 3 1 - 1 - 6 9 . This assumption i s ev idenced by t h e s t a t e m e n t 
of the Medical Pane l t h a t "A s p e c i f i c i n c r e a s e in r a t i n g d id not 
ensue from the i n d i v i d u a l a c c i d e n t s t h a t o c c u r r e d 1 2 / 7 / 8 1 t o 
8 / 3 0 / 8 3 , 7 / 1 3 / 8 4 and 1 2 / 5 / 8 5 . " (Emphasis added.) R. 2 8 0 . 
This assumption of t h e M e d i c a l P a n e l i s c o n t r a r y t o t h e 
e s t a b l i s h e d law of t h e S t a t e of Utah, which r e q u i r e s compensat ion 
"If t h e i n d u s t r i a l i n j u r y r e s u l t s in a permanent impairment t h a t 
i s a g g r a v a t e d by or a g g r a v a t e s a p r e - e x i s t i n g p e r m a n e n t 
impairment t o anx flegr^e . . . ." Otvos v . I n d u s t r i a l Commission 
of Utah, 751 P.2d 263 (Ut . App. 1 9 8 8 ) . (Emphasis in o r i g i n a l . ) 
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T h u s , U t a h Law d o e s n o t r e q u i r e a " s p e c i f i c " d e g r e e o f 
a g g r a v a t i o n for compensat ion under Utah Code Annota ted , S e c t i o n 
3 5 - 1 - 6 9 , and the med ica l e v i d e n c e in t h i s c a s e i s overwhelming 
t h a t P e t i t i o n e r d id r e c e i v e some a g g r a v a t i o n of h i s p r e - e x i s t i n g 
c o n d i t i o n in h i s i n j u r i e s of August 3 0 , 1983 and J u l y 1 3 , 1 9 8 4 . 
POINT VI . 
THE COMMISSION ERRED IN 
FAILING TO RESOLVE THE CLOSE FACTUAL 
ISSUES OF THIS CASE IN FAVOR OF PETITIONER 
Utah law r e q u i r e s t h a t c l o s e f a c t u a l i s s u e s i n Workers 
C o m p e n s a t i o n c a s e s be r e s o l v e d in favor of t h e in jured worker . 
McPhie v . I n d u s t r i a l Commission, 567 P.2d 153 (Utah 1 9 7 7 ) ; USX 
C Q C P Q r a t IQX\ v
 t i n f l u g t r Aa i CQgimt gg AQH # H 9 OAR 86 
(Ut. App. 1989). Petitioner appreciates that this principle 
should not be extended to the point of providing compensation 
where it is not warranted under the Act. However, this principle 
would seem to have substantial application in the present case, 
where the Medical Panel Report, which leaves Petitioner two and 
one-half (2-1/2) percentage points short of the twenty percent 
(20%) threshold for compensation, is inherently retrospective and 
speculative. On the other hand, Petitioner has submitted 
competent, credible evidence from his contemporary physician 
which places Petitioner well above the twenty percent (20%) 
minimum threshold. Further, the rating provided by Petitioner's 
physician draws at least as much, and probably more, support from 
the medical records as that which was provided by the Medical 
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Panel* The undisputed f a c t i s t h a t P e t i t i o n e r c u r r e n t l y s u f f e r s 
from a twen ty - f ive p e r c e n t (25%) lumbar i m p a i r m e n t , fo r which 
P e t i t i o n e r has r e c e i v e d no c o m p e n s a t i o n . P e t i t i o n e r submits 
t h a t , i f t h e p r i n c i p l e favor ing compensation in c l o s e cases i s t o 
have any subs tance a t a l l , i t should be appl ied in t h i s c a s e . 
CONCLUSION 
P e t i t i o n e r r e q u e s t s t h a t t h i s Honorable C o u r t r e v e r s e t h e 
F i n d i n g of t h e I n d u s t r i a l C o m m i s s i o n t h a t P e t i t i o n e r ' s 
p r e - e x i s t i n g lumbar d i s a b i l i t y as of December 7 # 1981 was 
e q u i v a l e n t t o o n l y f i v e p e r c e n t (5%) of the whole person and 
i s s u e i t s Order d e t e r m i n i n g t h a t P e t i t i o n e r i s e n t i t l e d t o 
pe rmanen t p a r t i a l d i s a b i l i t y compensation for h i s p r e - e x i s t i n g 
lumbar c o n d i t i o n in t he amount of t en p e r c e n t (10%) of the whole 
p e r s o n as of December 7 , 1981. In the a l t e r n a t i v e , P e t i t i o n e r 
r e q u e s t s t h a t t h i s Court r e v e r s e t h e Finding of the I n d u s t r i a l 
Commission t h a t P e t i t i o n e r ' s i n j u r i e s of August 30, 1983 and J u l y 
1 3 , 1984 d i d n o t a g g r a v a t e P e t i t i o n e r ' s p r e - e x i s t i n g lumbar 
d i s a b i l i t y and i s s u e i t s Order award ing P e t i t i o n e r permanent 
p a r t i a l d i s a b i l i t y c o m p e n s a t i o n fo r h i s p r e - e x i s t i n g lumbar 
d i s a b i l i t y in t h e amount of twenty p e r c e n t (20%) of the whole 
person as of J u l y 1 3 , 1984. In a d d i t i o n , P e t i t i o n e r r e q u e s t s 
t h a t t h i s C o u r t r e v e r s e t h e d e t e r m i n a t i o n of t h e I n d u s t r i a l 
Commission t h a t P e t i t i o n e r ' s pe r iod of temporary t o t a l d i s a b i l i t y 
from August 26, 1984 to March 5, 1985 was not compensable, and 
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award Petitioner temporary total disability compensation for that 
period of time* 
DATED this ^ day of April, 1990. 
PERKINS^?SCHWOBE &• McLACHLAN 
Attorney for Petitioner 
MAILING CERTIFICATE 
I hereby certify that a true and correct copy of the 
foregoing BRIEF OF PETITIONER was mailed, postage prepaid, to 
Mark Dean, Worker's Compensation Fund, 560 South 300 East, Salt 
Lake City, Utah 84111, and to Erie V. Boorman, Administrator, 
Employers Reinsurance, E&nd, 160 East 300 J^uth, Salt Lake City, 
Utah 84111, this / day of April 
Dav 
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